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To the Honorable Circuit Court Judges Gilbert, Rudkin

and Dietrich of the Above Entitled Court:

The appellant C. A. Hudson respectfully petitions for

a re-hearing of his appeal herein on the following

grounds

:

I.

The interlocutory order appointing a receiver pendente

lite made and entered April 9, 1926, in this suit filed by
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appellees against G. A. Hopkins and C. A. Hudson should

have been reversed, and not modified as in the opinion

filed herein, February 28, 1927.

A reason for reversal, which has apparently been over-

looked by the court herein, is that the whole federal court

proceedings should have been postponed because of the

state court having first acquired jurisdiction of the sub-

ject and subject matter of the suit.

His Honor, Judge Gilbert, in rendering his opinion

states that Hopkins, although named as a party defend-

ant in the state court case, was never served.

The opinion further reads

:

"He has been served with summons in the present

case."

An examination of the record shows that there was a

purported service, but not by the marshal nor his deputy^

nor anyone authorized to serve same as required under

sections 787 and 788, Revised Statutes of the United

States, in case of an action at law, and under Equity Rule

15 in a suit in equity.

Apparently full consideration was not given to this

point as to the effect of the pendency of the state court

case nor to the Supreme Court decision cited by us on

page Z7 of our brief, to-wit : Palmer v. Texas, 53 L. Ed.

at page 440, where, when an appeal was pending in the

state court the United States Supreme Court held that

the federal court should not have taken the property into

the possession of a federal receiver, saying:

''* * * when it comes to enforcing the right to

administer the property, if the federal receivership

is maintained, the court of original jurisdiction finds

itself stripped of the property, the same being ad-
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ministered in another court which acquired its domin-

ion over the property after it had become subject to

the state jurisdiction."

Also Your Honors seem to have overlooked the citation

on page 43 of our brief

—

South Penn. Oil Co. v. Miller,

175 Fed. 729, which held that the assumption by the state

court of jurisdiction of a suit involving the determination

of the rights between lessees of oil lands under conflicting-

leases and the granting of an injunction restraining de-

fendant from further operating on the land pending the

suit, excluded the federal court from jurisdiction of the

subsequent suit between the same parties and involving

the same issues, during the pendency of the suit in the

state court.

The prayer of the complaint in the state court action

between the same parties and involving the same issues as

that in the present case was for an injunction

"from selling or disposing of plaintiffs' 20% of the

oil produced and saved on said lease and from inter-

fering with plaintiff's' going on said property and

removing their share of said oil * * *."

II.

The second ground for reversing in toto the order ap-

pointing the receiver, is that said order should not have

been granted because the plaintiffs were amply protected

by an injunctional order and an order to pay the money

into court.

The injunctional order reads, under date July 22, 1925

:

"And it is further ordered that pending the hearing

upon this order the defendants shall refrain from selling

or removing any oil from said premises and from dispos-

ing of any moneys that may be received by defendants
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for oil sold from said premises during the pendency of

this order." [Tr. p. 46.]

On July 29, 1925, this order was modified allowing" the

defendants to continue in possession and operate the prop-

erty, etc., but contains this provision

:

"but the proceeds of twenty per cent (20%) of all oil on

hand or produced hereafter as aforesaid, shall be paid by

the defendants or defendant selling the same to the clerk

of this court to be held by such clerk to abide the further

order or judgment of this court, and all of the balance

of such proceeds may be received, utilized or disposed of

by said defendants or such of them as may sell such oil,

in such manner as they may see fit." [Tr. p. 54.]

For a period of nearly eight months these orders were

deemed sufficient for the purpose and there has been no

change in conditions requiring further protection.

The opinion herein overlooks our contention with re-

spect to this proposition, pages 42, 43, of our brief; there

is no mention made of it in the opinion.

Judge James, who granted the order appointing the

receiver in the present case, concurred in the opinion filed

in the California District Court of Appeal, to the effect

that a receiver should not be appointed when there was a

protective injunction in effect, as there was in such cir-

cumstances no necessity for any receivership with its

bond, receiver's fees, and attorney's fees and expense.

Dahney Oil Co. v. Providence Oil Co., 22 Cal.

App. 233, 238, 239.

This point is made and citation given on page 42 of

our brief.
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In the present case not only was there an injunctional

order but the fund in dispute was ordered paid into court,

no further protection was or is required.

III.

Your Honors seem to have overlooked, on the question

of lack of jurisdiction of the federal courts in suits for

declaratory relief, the Supreme Court cases of:

Liberty Warehouse Co. v. Grminis, 71 h. Ed. 303,

306, and

State of New Jersey v. Sargent, 70 L. Ed. 177,

cited in our additional citations after argument.

For the foregoing reasons appellant prays for a re-

hearing of his appeal and for an order reversing the

order appointing the receiver.

Respectfully submitted,

Charles C. Montgomery.

Attorney for Appellant.

The undersigned, attorney for appellant, does hereby

certify that in his judgment the foregoing petition for

re-hearing is well founded, and does further certify that

it is not interposed for delay.

Charles C. Montgomery,

Attorney for Appellant,




